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For Appellants: WIIliam J. Cusack,
in pro. per.

For Respondent: John R Akin
Counsel

OPI1 NI ON

This appeal is nmade pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of WlliamJ. and
El i zabeth G Cusack agai nst proposed assessnents of addi-
tional personal income tax in the amounts of $1,143.23
and $295.30 for the years 1977 and 1978, respectively.
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The issue presented in this appeal is whether
capital gains realized by a trust are taxable to the
appel l ants under the grantor trust provisions of section
17781 et seq. of the Revenue and Taxation Code.

In 1974 appellants created the Cusack Fam |y
Trust. The appellants were grantors and lifetine bene-
ficiaries, The trustees were appellants' two sons-in-
| aw and one of appellants' daughters.

Article 3 of the trust provides for quarterly
i ncome distributions to appellants, principal distribu-
tion upon the witten instruction of the grantors, and
di scretionary principal distribution by the' trustees as
t hey deem necessary for the grantor's reasonable com
fort, support or maintenance. Article 6 states:

During the lifetine of both Trustors
either of them may revoke the trust as to the
revoking party's community one-half of the
trust assets, The power of revocation shal
be exercised by witten notice delivered to
t he other Trustor and the Trustees.

This trust may be anmended during the
lifetime of both Trustors by the joint witten
consent of both Trustors.

Upon the death of either Trustor, this
trust shall become irrevocabl e and not subject
to amendment or nodification in any manner
what soever.

On January 15, 1977, appellants executed the
foll ow ng supplenent to the Trust:

The Trustors declare that it is now and
since the inception of this Trust has been
their intention that all capital gains real-
ized in said Trust shall remain in the Trust
and not be considered as incone distributable
to Trustors orsubject to wthdrawal by
Trustors or either of them

During 1977 and 1978 the trust received incone
from dividends, interest, and capital gains. The
capital gains were reported as fiduciary inconme on the
trust's tax returns, while the remainder of the trust
i ncome was reported on appellants' joint personal incone
tax returns.
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In the course of exami ning the fiduciary
returns of the trust, respondent determ ned that the
entire trust was a grantor trust, and the capital gains
shoul d have been included in appellants' returns.
Proposed assessnments were issued, appellants protested,
and respondent affirmed the assessnments. This timely
appeal foll owed.

Wien a grantor is treated as the owner of any
portion of a trust, as specified in chapter 9, article
5, of the Personal Income Tax Law, the incone, deduc-
tions, and credits attributable to that portion of the
trust are included in conputing the taxable income and
credits of the grantor to the extent that such itens
woul d be applicable to an individual. (Rev. &Tax.
Code, § 17781.) One of the situations in which a
grantor is treated as the owner of a trust is that in
which the grantor has the power to revoke.

The grantor shall be treated as the owner
of any portion of a trust, whether or not he
is treated as such owner under any other pro-
vision of this article, where at any tinme the
power to revest in the grantor title to such
portion is exercisable by the grantor o« a
nonadverse party, or both. (Rev. & Tax. Cod?,
§ 17789, subd. (a).)

pellants argue that their 1977 amendnent of
the trust precluded themfromregaining title to any
capital gains, meking that portion of the trust irrevo-
cabl e and, therefore, not subject to the grantor trust
provi sions. Respondent argues that the amendnent nerely
nodified article 3 regarding distribution of income and
principal during the grantors” lifetinmes, butdid not
affect the ability of appellants to revoke the trust end
revest all the trust assets, including capital gains, in
t hemsel ves.

The power of revocation in article 6 is, on
its face, applicable to all the trust assets. In addi-
tion, the law of California favors the revocability of
trusts, providing that a voluntary trust is revocable
unl ess expressly nmade irrevocabl e by the instrunment
creating the trust. (Cv. Code, § 2280.) G ven these
factors, we believe that a clear statement of irrevoca-
bility is required to exclude any particular assets from
t he power of revocati on which appellants have retained
over this trust. W cannot conclude that the anbi guous

| anguage of the 1977 anmendnent so restricts appellants'
power to revoke. :
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W find that appellants had the power to
revoke the trust inits entirety. Since, upon revoca-
tion, the trustee nust transfer his title in the entire
trust estate to the grantors (G v. Code, § 2280), the
grantors had the power to revest in thenselves title to
the capital gains. The entire trust, including the
capital gains, is a grantor trust, with all items of
trust income taxable to appellants. The action of the
Franchi se Tax Board is, therefore, sustained.
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ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

|T I'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of WIlliam J. and Elizabeth G. Cusack against
proposed assessments of additional personal incone tax
in the amounts of $1,143.23 and $295.30 for the years

1977 and 1978, respectively, be and the sane is hereby
sust ai ned.

Done at Sacramento, California, this 5th day
of January , 1982, by the State Board of Equalization,

with Board !Members Mr. Reilly, Mr. Dronenburg, and M. Nevins
present.

, Chai r man
Ceorge R Reilly , Menber
Ernest J. Dronenburg, Jr. , Member
Ri chard Nevins , Menmber
, Menber
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